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PER CURI AM

Rick W Logan was convicted in two trials of raping eight
handi capped students while enployed at the Sunshine School in
Benton County, Arkansas. He was sentenced to life inprisonnent
after the first trial and to six additional, consecutive forty-year
prison ternms after the second trial. After exhausting state
remedies, Logan filed two federal habeas corpus petitions
chal | engi ng t hose convictions. |In Logan v. Lockhart, 994 F. 2d 1324
(8th Cr. 1993), cert. denied, 114 S. C. 722 (1994), we affirned
the denial of the petition challenging his first conviction but
remanded the dism ssal of his second petition under the so-called




concurrent sentence doctrine. On remand, the district court® held
an evidentiary hearing and again denied relief, and Logan appeal s.

On appeal, Logan argues first that the prosecutor violated
Brady v. Maryland, 373 US. 83 (1963), in stating there was
"not hi ng excul patory” on a vi deot ape t hat defense counsel requested
at a pretrial hearing. The videotape recorded school staff
i nterview ng a student about suspected sexual abuse. Although the
student was not one of the seven Logan stood accused of raping,
Logan presented testinony at the habeas heari ng suggesting that the
tape reveal ed inproper interview ng techniques and was therefore
evi dence that school staff had also "contam nated" the rape
victinms' trial testinmony. Logan also argues that his due process
rights were violated when the State was permtted to use the
testimony of these contam nated and therefore inconpetent child
victimw tnesses. As these issues were procedurally defaulted in
state court, the district court denied relief because Logan di d not
prove either cause or prejudice. There was no cause for the
default, the court reasoned, because defense counsel was aware of
the tape, which was in the possession of the |ocal juvenile court,
and chose not to advise the trial court of its potential rel evancy
on the issue of contam nation. There was no prejudi ce because the
tape woul d not have affected the state courts' decision that six of
the seven victins were conpetent to testify, and would not have
caused Logan's expert to change her adverse assessnents that many
of the children were the victins of sexual abuse.

Logan next argues that the prosecutor during closing argunent
made a constitutionally inperm ssible reference to Logan's failure
to testify. The Arkansas Suprenme Court agreed but concl uded that
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the error was harnl ess. Logan v. State, 773 S.W2d 413 (1989).
Appl ying the harm ess error standard adopted for collateral review
proceedings in Brecht v. Abrahamson, 113 S. C. 1710 (1993), the
district court concluded the Logan had failed to prove that the
comment in question had a substantial and injurious effect on the
jury's verdict. Finally, Logan argues that the district court
deprived him of a fair evidentiary hearing because the State's
expert witness was unable to attend the hearing, the court advised
that there would be a supplenental hearing, and the court then
concl uded that a further heari ng was unnecessary and deni ed Logan's
habeas petition.

After thorough review of the record, we conclude that these
contentions were properly rejected and Logan's petition for a wit
of habeas corpus was properly denied for the reasons stated by the
magi strate judge in the Report and Recommendati on dated February
15, 1994, and in the Report and Recommendati on dated June 27, 1994.

The judgnent of the district court is affirned.
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